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Summary

Nigeria arguably has one of the largest economies in Africa and boasts of a high level of
economic activity. This is in part attributable to a large population of 160 million, with most
being youths (65%). It would be expected that due to the high level of economic activity,
there would be a workable and practical system for indebted consumers to obtain debt
relief. Paradoxically, Nigeria boasts of a bankruptcy practice system that is comatose and
non-existent. Laws regulating bankruptcy in Nigeria have been in existence in Nigeria
since 1979 and are entrenched in the Bankruptcy Act. However, the nation is yet to record
a successful case of bankruptcy through the available legal channels. A plethora of
problems are responsible for the dire state of insolvency practice in Nigeria. These
problems include the present legislative frame work, problems of obsolete laws, judicial
attitudes, problems of enforcement, challenge of overburdened courts, to mention but a
few. The Bankruptcy Act provides for bankruptcy proceedings as a major debt relief
measure available to a consumer debtor and composition and re-arrangement as
alternative debt relief measures to bankruptcy. These debt relief measures are said to be
cumbersome in nature as the Bankruptcy Act provides that debt must first be judicially
established in a separate proceeding before bankruptcy proceedings can be instituted
against a debtor. Also, the Bankruptcy Act does not provide for adequate debt relief
measures for consumer debtors. For instance, in New Zealand, England and Wales, there
is a debt relief measure for debtor’'s that do not have assets or income that is the No
Income No Assets (NINA) debtors. Provision for this category of debtors is not available in

Nigeria.

This work is a comparative study of consumer debt relief measures in South Africa,
Denmark and New Zealand and is intended to highlight the strengths of these systems so
that Nigeria can learn from them and fashion out a better debt relief system from the
findings made. This work seeks to make recommendations and propose reforms for a
better debt relief system principally through the amendment of the present Bankruptcy Act.
Also that the Nigerian system must provide for a comprehensive and unified bankruptcy
legislation that makes provision for non-judicial and viable alternative debt relief measures
other than bankruptcy proceedings. This would give a consumer debtor the opportunity to
choose the most appropriate procedure that would grant relief from indebtedness. These

non-judicial procedures would also help solve the problem of over burdening of the courts,

© University of Pretoria



enhance speedy adjudication of bankruptcy matters and make debt relief measures

available to a consumer debtor at little or no cost.

Furthermore, the work also incorporates recommendations from the International
Association of Restructuring, Insolvency and Bankruptcy Professionals (INSOL
International) Consumer Debt Report and the World Bank report on “The treatment of the
insolvency of natural persons”. These recommendations propose policy guidelines for
insolvency reforms in nations of the world and gives practical suggestions on how to make

these procedures less cumbersome and readily available for debtors.
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CHAPTER 1

INTRODUCTION

1.1 Background

Nigeria is the most populous country in Africa and obtained political independence from
British colonialists in the year 1960." The Nigeria legal system has been greatly influenced
by English law as a result of its past affiliation with the British kingdom and therefore the

Nigerian legal system can be said to be based on the English common law.?

Insolvency practice in Nigeria is said to have started since the time of British colonialist
rule when liquidators were appointed over the indigenous banks that were in existence
then.® In Nigeria, the word “bankruptcy” is often used to refer to an individual or consumer
debtor while insolvency is used for corporate bodies.* The system of insolvency practise in
Nigeria generally draws its inspiration from the English law system and the current
legislation that regulates bankruptcy practice in Nigeria is the Bankruptcy Act of 1979°
which regulates bankruptcy of natural persons and partnerships.

The ancient Romans are said to have the first written work on “bankruptcy”, and the word
is said to have been derived from the Latin terms “bancus” meaning a tradesman’s table
and “ruptus” meaning “broken”.® This simply refers to one whose business is broken or

gone and when this happens the trade man is deemed to have been put out of business.’

Looking at the evolution of insolvency practice generally, the ancient insolvency law
practise was not debtor friendly and was characterised by a harsh treatment of debtors as
debtors were seen by the system as crooks. However, modern insolvency systems have

evolved into more liberal systems which emphasize reorganization, rehabilitation and

! See Dina Akintayo and Ekundayo 2005 http://www.nyulawglobal.org/globalex/nigeria.htm 1 (Assessed 20/08/2014).
% See Ezera Constitutional Developments in Nigeria 12 .See also Obilade The Nigerian Legal System 17.

% See Akinwunmi and Busari http://www.akinwunmibusari.com/images/documents/ 2 (Assessed on 20/08/2014).

* See Akinwunmi and Busari http://www.akinwunmibusari.com/images/documents/ 3 (Assessed on 20/08/2014).

® Bankruptcy Act Cap 30 LFN 1990.

® Calitz 2010 Fundamina: A Journal of Legal History 4.

" Ibid.
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discharge in order to guarantee humane societal treatment of the defaulting debtors.®
Modern insolvency laws have incorporated various debt relief measures for a consumer
who is insolvent in order to get relief from his debt and further efforts are being made by
legislators, law reforms, international bodies and organizations to ensure that a better

consumer debt relief system evolves.

The International Association of Restructuring, Insolvency and Bankruptcy Professionals
(Insol International) published a report in the year 2001° which dealt with consumer debt
relief. The policies laid down in the 2001 report were further re-emphasised in a second
report in the year 2011.*° The report in its findings and recommendations, states that
nations should have a balanced system which promotes a fair and equitable system,
devoid of maximum advantage to creditors. The system should however not be abusive to
debtors and should provide for the discharge, rehabilitation and a fresh start for debtors.
Finally, the report proposed that the system should provide for alternative debt relief
measures that are extra judicial rather than through judicial proceedings. These alternative
debt relief measures should take into account the debtors specific needs whilst

simultaneously saving time and cost when compared to judicial proceedings.™*

The World Bank also published a report titled “The treatment of the insolvency of natural
persons”*? which looked into consumer debt relief. The report recognised the absence of
a standard legislative system that deals with the insolvency of natural persons especially in
low and middle income countries. The report also highlighted policies that need to be
reformed in ensuring insolvency regimes that provide consumer debt relief. Guidelines
were also given on how these policy reforms should be implemented by nations and how

the debt relief procedure would be less cumbersome and costly for individuals.

The concept of insolvency law and practice is unknown to an average Nigerian as the
general notion of insolvency in Nigeria is simply failure of either a business or an individual

whilst there is more to insolvency law than the concept of failure.®®* Furthermore,

8 Goode Principles of Corporate Insolvency Law 10.

? Insol International 2001 Consumer Debt Report: Reports of Findings and Recommendations.

1% |nsol International 2011 Consumer Debt Report Il: Reports of Findings and Recommendations.

" Ibid13.

2 World Bank Report on the Treatment of the Insolvency of Natural Persons 125.

13 See Akinwunmi and Busari http://www.akinwunmibusari.com/images/documents/ 1 (Assessed on 20/08/2014).

2
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bankruptcy practice in Nigeria is neither vibrant nor effective as in practice, bankruptcy is
not frequently filed and till date, there is no recorded instance of debtor bankruptcy
application or any judgment on bankruptcy generally.** The reasons for this set back have
been observed to be connected to the legislative framework of bankruptcy practice in

Nigeria and beliefs of the people.™

In the light of the underdeveloped nature of the Nigerian bankruptcy system, there is an
urgent need for a revaluation and strengthening of the system, bringing it to par with best
practises. This research work would discuss consumer debt relief measures in Nigeria in
light of the problems and failures of the system. After consumer debt relief measures in
Nigeria have been considered, consumer debt relief measures in selected countries would
be considered. The countries are South Africa, New Zealand and Denmark and

recommendations of the INSOL international and the World Bank.

Furthermore, this research work provides a comparative study of consumer debt relief
measures in Nigeria, South Africa, New Zealand and Denmark with the aim of drawing
lessons from South Africa, New Zealand and Denmark on how Nigeria can emulate their
system and fine tune her debt relief measures in other to suit her local needs. The reasons
why these jurisdictions have been chosen for this comparative study would be explained in

the relevant chapters.

1.2 Aim of Study

Bankruptcy practice in Nigeria is underdeveloped and very few cases of bankruptcy have
ended up in the law courts, even though bankruptcy laws have existed in the statutes for
decades. The primary motivation for this research work is to investigate reasons for the
few cases of bankruptcy in Nigeria in line with the adequacies of the debt relief measures
that are available to a consumer debtor. Another purpose of this research is to propose
reforms of the Nigeria bankruptcy system specifically consumer debt relief measures by

learning from South Africa, New Zealand and Denmark.

% See Agbakoba and Fagbohunlu 1992 http://www.agbakoba-associates.com/media/ 4 (Accessed 16/07/2014).
15 Agbakoba and Fagbohunlu 1992 http://www.agbakoba-associates.com/media/articles/ (Accessed 26/06/2014) 2. See
also, Akinwunmi and Busari http://www.akinwunmibusari.com/images/documents/ 3.

3
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1.3 Research Questions

1. How effective are the available consumer debt relief mechanisms in Nigeria, South
Africa, New Zealand and Denmark?

2. Can the practice of consumer debt relief in Nigeria draw lessons from South Africa,
New Zealand and Denmark?

3. How can Nigeria improve its present consumer debt relief measures to ensure a
more comprehensive and effective debt relief system from lessons learnt from
South Africa, New Zealand and Denmark?

4. How can the recommendations of INSOL and the World Bank on consumer debt

relief be incorporated into the existing insolvency legal framework of Nigeria?

1.4 Research Methodology and Approach

This research work is a comparative analysis of consumer debt relief measures in Nigeria
South Africa, New Zealand and Denmark. This would serve as a model for measuring the
effectiveness and adequacy of consumer debt relief measures available in Nigeria. The
research methodology to be used is the comparative method of legal research. The
information sources that would be used in the course of this research work include both
primary and secondary sources. Contributions by different authors in journals, articles,
case law and internet sources will be evaluated and reviewed to ascertain the insolvency

practices of the countries under study.
1.5 Scope and Delimitation of the Study

This research work focuses on consumer debt relief measures in Nigeria, South Africa,
New Zealand and Denmark. An overview of the provisions of the laws of these jurisdictions
will be considered and the effectiveness of the consumer debt relief measures will be
discussed. The existing laws of various jurisdictions would be evaluated together with the
INSOL international consumer debt report published in 2011 and the World Bank report on
treatment of insolvency of natural persons in 2014. The scope of this work does not

include corporate insolvency.

© University of Pretoria



1.6 Overview of the Chapters

Chapter one of the dissertation includes an introduction, the aim of the study, research
guestions, research methodology, scope and delimitations of study, and overview of the

chapters.

Chapter two would examine consumer debt relief measures in Nigeria, the procedures and

the problems identified in the system.

Chapter three would examine consumer debt relief measures in South Africa, the
procedures, the problems identified with consumer debt relief in the system and a

comparative study of South Africa with the Nigerian system.

Chapter four would look at the consumer debt relief measures in New Zealand and
Denmark, the procedures and also make a comparative study between New Zealand

Denmark and Nigeria.
Chapter five would discuss the relevant recommendations of INSOL in its consumer debt
report and also the World Bank report on treatment of insolvency of natural persons and

provide a summary of the lessons that can be learnt by Nigeria.

Chapter 6 would provide a summary of all findings, conclusions, and recommendations for

the Nigerian debt relief system.
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Chapter 2
CONSUMER DEBT RELIEF MEASURES IN NIGERIA.
2.1 Introduction

The practice of insolvency in Nigeria started prior to the nation’s independence in the year
1960, when liquidators were appointed over the indigenous banks that were then in
existence.'® The Nigerian legal system is greatly influenced by English common law and
this stems from the fact that Nigeria was colonized by the British. Thus, a substantial part

of Nigeria’s laws is from English laws."’

In this chapter, the debt relief measures available to consumers in Nigeria are extensively
discussed. These measures range from conventional bankruptcy proceedings to
alternative bankruptcy proceedings. Also, the problems of the system and proposed
solutions are briefly discussed. It is important that the Nigerian debt relief system, in light
of consumer debt relief measures are discussed and evaluated in other to determine the
effectiveness of these debt relief measures, and provide a comparative study with other

jurisdictions such as South Africa, New Zealand and Denmark as this is the primary focus
of this study. This would be discussed in light of the various problems that have been

identified in the system and reforms that have been proposed.

Furthermore, it is important to discuss consumer debt relief measures in Nigeria as it has
been observed that only few works have been done in the area of consumer debt relief in
Nigeria and no comparative study exists, therefore this has necessitated the need for a

discussion of consumer debt relief measures in Nigeria in this chapter.

2.2  Nature of Consumer Debt Relief in Nigeria

The word “bankruptcy” is used to refer to personal insolvency proceedings in Nigeria.®

The primary law that regulates these proceedings is the Bankruptcy Act.*®* The word

16 See Akinwunmi and Busari http://www.akinwunmibusari.com/images/documents/ 2 (Assessed on 20/08/2014).
" See Obilade The Nigerian Legal System 17. See also Dina Akintayo and Ekundayo 2005
http://www.nyulawglobal.org/globalex/nigeria.htm 9 (Assessed 20/08/2014).

'8 See Akinwunmi and Busari http://www.akinwunmibusari.com/images/documents/ 3 (Assessed on 20/08/2014).
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“‘insolvency” is used when a corporate body is involved and corporate insolvency is
regulated by the Companies and Allied Matters Act.?° The primary aim of the Act as stated
in its introduction is to make provision for situations whereby a person who is unable to
pay his debt can be professed bankrupt and also to debar such persons that have been
established as bankrupt from holding certain elective and public offices or from practising
any regulated profession except as an employee.?! Bankruptcy law is said to have been
developed to perform the dual function of protecting the debtors from any form of
harassment and duress from the creditor while at the same time protecting creditors’ rights

as much as possible in ensuring that their rights are enforced against the debtor.??

The Nigerian Bankruptcy Act provides for debt relief measures which can be explored by
an indebted consumer in order to get relief from his debts which are:

(a) Bankruptcy proceedings.
(b) Composition and re-arrangement; this can be explored by a consumer debtor as an
alternative to bankruptcy.

2.3  Bankruptcy Proceedings in Nigeria

Bankruptcy in Nigeria has been simply defined as the inability of an individual to pay his
debts and a person can only be established bankrupt by the order of court.?®

The Nigerian Bankruptcy Act provides for bankruptcy proceedings as a form of debt relief
for a consumer debtor. Bankruptcy proceedings can be instituted by way of petition® and
there are 2 types of bankruptcy proceedings in Nigeria which are voluntary bankruptcy
which is also referred to as the debtor bankruptcy proceedings and the involuntary

bankruptcy proceedings, also known as creditor(s) bankruptcy proceedings.?

19 Cap 30 LFN 1990.

%0 Companies and Allied Matters Act (CAMA) 1990.

% See the long title of Bankruptcy Act. See also section 126 of the Bankruptcy Act.

= Opara Okere and Opara 2014 Canadian Social Science Journal 62.

% see Oyedepo 2008 http://ssrn.com/abstract=1089345 1 (Assessed on 20/08/2014).

24 Section 3 of the Bankruptcy Act.

% See Nwobike 2013 http://www.jnclawfirm.com/articles 5 (Accessed on 16/07/2014). See also sections 1 and 4 of the
Bankruptcy Act.

7
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2.3.1 Voluntary Bankruptcy Proceedings

Voluntary bankruptcy proceedings are usually instituted by the debtor and entail the debtor
initiating legal proceedings due to his inability to pay his debts and also for protection against
creditors of his estate. In Nigeria, voluntary bankruptcy proceedings are not common and no
case has been reported so far on it.?° This is not because individuals do not go into debt but
because of societal beliefs*’ that exists in Nigeria as debtors are seen as outcast that should
be ostracized and therefore, relatives or friends do not have the culture of reporting such

cases but would rather find a way of settling it or writing such debts off.?®

In debtor proceedings also known as voluntary bankruptcy the very act of the debtor
presenting a bankruptcy petition establishes debt in itself upon which bankruptcy proceedings

can be established.?®

2.3.2 Involuntary Bankruptcy Proceedings

An involuntary bankruptcy proceeding is when creditors institute bankruptcy proceedings
against a debtor in order to lay claims on his estate for payment of the debts owed. The
primary purpose of instituting bankruptcy proceedings is to obtain a receiving order form the
court against the estate of the debtor in order to satisfy the debts being owed to the creditors

of the estate.*

In  commencing involuntary bankruptcy proceedings, debt must first be judicially
established in a separate proceeding before bankruptcy proceedings can be instituted.®
Thus just as is the position under English law, bankruptcy proceedings cannot be used to

establish debt but can only be used to enforce the payment of debts.>?

% see Agbakoba and Fagbohunlu 1992 http://www.agbakoba-associates.com/media/ 4 (Accessed 16/07/2014).

" See Akinwunmi and Busari http://www.akinwunmibusari.com/images/documents/ 3 (Assessed on 20/08/2014).

% See Agbakoba and Fagbohunlu1992 http://www.agbakoba-associates.com/media/ 2 (Accessed 16/07/2014).

% See section 8 of the Bankruptcy Act. See also Oyedepo 2008 SSRN(http://ssrn.com/abstract=1089345 5 (Accessed
17/07/2014).

% Sections 7 and 8 of the Bankruptcy Act.

% See Oyedepo 2008 http://ssrn.com/abstract=1089345 5 (Assessed on 20/08/2014).

32 Nwobike 2013 http://www.jnclawfirm.com/articles 8 (Accessed on 16/07/2014).

8

© University of Pretoria


http://www.agbakoba-associates.com/media/
http://www.akinwunmibusari.com/images/documents/
http://www.agbakoba-associates.com/media/
http://ssrn.com/abstract=1089345
http://ssrn.com/abstract=1089345
http://www.jnclawfirm.com/articles

2.3.3 Acts of Bankruptcy

(a) In Nigeria, a person is said to be bankrupt in any of the following circumstances; If

a creditor obtains a final judgment or final order against the debtor for any amount,
and while execution has not been stayed, serves a bankruptcy notice on the debtor
and if the debtor does not, within fourteen days after service of the notice, comply
with the requirements of the notice or satisfy the court that he has a counter-claim,
set off or cross demand which equals or exceeds the amount of the judgment.

(b) If execution was levied against the property of the debtor via court proceedings and
the goods have either been sold or held by the bailiff for 21 days.

(c) When a debtor files a declaration in court declaring his inability to pay his debt.

(d) When a debtor presents a bankruptcy petition against himself.

A receiving order can only be made against a debtor if an act of bankruptcy has been
established according to these provisions of the law.®* Acts of bankruptcy committed as
regards (a) and (b) above, can be relied upon by the creditor in filing a petition for
bankruptcy against the debtor while (c) and (d) are circumstances whereby the debtor can

initiate bankruptcy proceedings on his own.

In instituting a valid bankruptcy proceeding, the first thing that must be done is to establish
an act of bankruptcy committed by the debtor according to the provisions of the
Bankruptcy Act. After an act of bankruptcy has been established, a petition can be filed
either by a creditor or the debtor himself*> and the court would grant the petition having

been convinced that the petition satisfies certain requirements of the law.
A creditor is entitled to present a petition against a debtor:3®

(a) If the debt owed by the debtor to the petitioning creditor or creditors, is more than
N2,000;%

% Section 1 of the Bankruptcy Act.

3 Blankson 2010 http://www.ainablankson.com/pdftemp/ 4 (Assessed 20/08/2014).

% Section 8(1) of the Bankruptcy Act.

% Section 4(1)(a)-(d) Bankruptcy Act.

372,000 Nigerian Naira was the equivalent of approximately 12.3 United States dollars on 2014.09.12.
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(b) If the debt owed is a liquidated sum, payable either immediately or at certain future
time;

(c) If the act of bankruptcy on which the petition is brought against the debtor occurred
within three months before the presentation of the petition; and

(d) The debtor is ordinarily resident in Nigeria, or within a year before the date of
bringing the petition, has ordinarily resided or had a dwelling-house or place of
business in Nigeria, or has carried on business in Nigeria, personally or by an agent

or manager.

The law states that a creditor petition must be verified by an affidavit and same must be
served on the debtor in such prescribed manner by the law.*® At the date of the hearing of
the application by the court, the creditor would be required to present judgment of the
proceedings where the debt has been established and a proof of service of application on
the debtor and also, establish that an act of bankruptcy has been committed by the

debtor.>®

After the court hearing of the bankruptcy petition, the court would either rule in favour of
the petitioner and make a receiving order,*° or rule against the petition setting aside the
bankruptcy notice.** The receiving order would be made by the court at the court hearing if
the court is satisfied with the petition that the petition meets specific required standards of

the law which are:*?

(a) That debt has been established;
(b) That an act of bankruptcy has been committed;

(c) That the petition was served on the debtor.

After the receiving order has been made by the court, the receiving order would thereafter

be published in the federal gazette.*®

% Section 7(1) of the Bankruptcy Act.

%9 Section 7(2) of the Bankruptcy Act.

0 See Section 3 of the Bankruptcy Act. Order 45 of the Bankruptcy Rules.
! See Rule 21 of the Bankruptcy Rules.

“2 Section 7(2) (a)-(c) of the Bankruptcy Act.

“3 Section 14 of the Bankruptcy Act.

10
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The receiving order has an effect of barring the creditors from commencing any action or
legal proceedings against the debtor except with the leave of the court except in the case

of a secured creditor in relation to his security.**

If the court is satisfied with the petition filed, and a receiving order has been made, an
official receiver would be appointed*® and a statement of affairs would thereafter be drawn
up by the debtor and submitted to creditors of his estate or the official receiver appointed.*°
This statement of affairs would be submitted within 14 days that the receiving order was
made*’ and the control of the estate of the debtor thereafter vests in the official receiver
appointed for the benefit of the creditors of the estate.*® A meeting of the creditors and
official receiver is however called and then a decision is made either to continue with the
bankruptcy proceedings or initiate composition or rearrangement if any has been proposed
by the debtor.*® If the debtor is eventually declared bankrupt, the assets of the estate are

eventually distributed amongst the creditor(s) according to the provisions of the Act.>

2.3.4 Effects of Bankruptcy

When a person has been declared bankrupt according to the Bankruptcy Act, there are
certain restrictions that come into play by virtue of his or her bankruptcy status. Section
126 of the Bankruptcy Act imposes certain restrictions on a person who has been

adjudged bankrupt. Such persons cannot:>*

(a) Be elected to the office of the President, Vice President, Governor, or Deputy
Governor,

(b) Be elected to, sit or vote in the Senate House of Representatives or the State
House of Assembly;

(c) Be elected, sit or vote in any local government council in any State or the Federal

Capital,

4 Section 10(1)(2) of the Bankruptcy Act.

“5 Section 11 of the Bankruptcy Act.

“6 Sections 6(2) and 72 of the Bankruptcy Act.
*" Section 16(1) of the Bankruptcy Act.

“8 Section 18(1) of the Bankruptcy Act.

*9 Section 15(1) of the Bankruptcy Act.

%0 Sections 20(1) and 24 of the Bankruptcy Act.
°1 Section 126(1)(b) of the Bankruptcy Act.

11
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(d) Be appointed, sit or vote in, any Governing Board of any statutory body;

(e) Be appointed or act as a Justice of the Peace;

() Be appointed or act as a trustee of a trust estate;

(g) Practice any profession that is regulated by the law or enter into partnership or any

association with any other person except as an employee.

Also, in situations whereby a person that has been adjudged bankrupt was holding any of
these offices prior to his bankruptcy, such position is deemed automatically terminated

upon bankruptcy.>?
2.3.5 Discharge of the Bankrupt

The Bankruptcy Act provides for the discharge of the debtor from all his debts that was
proved in the bankruptcy proceedings.>® The court would grant a discharge in any of the

following ways:

(a) Through the application of a debtor to the court. A debtor can make an application
to the court for his discharge at any time after which he has been declared bankrupt
and this application would not be heard until the public examination of the debtor
has been closed:;>* or

(b) Through a court motion or application of an official receiver, trustee or any creditor
who has hitherto proved a claim.> In situations whereby the debtor that is the
bankrupt does not apply for a discharge within a reasonable time, the court may of
its own volition raise a motion or on the application of the official receiver or the
trustee or any creditor that has proved claim, call upon the debtor to come for his
discharge; or

(c) Through an automatic discharge five years after a receiving order was issued

against the debtor.*®

The court would however refuse an application for discharge on certain grounds stated in

the act such as:®’

°2 Section 127 of the Bankruptcy Act.
%3 Section 29(2) of the Bankruptcy Act.
** Section 28(1) of the Bankruptcy Act.
%5 Section 28(2) of the Bankruptcy Act.
*% Section 31 of the Bankruptcy Act.
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(a) If the total value of the bankrupts assets is not up to 50 per cent of his unsecured
liabilities unless he is able to convince the court that the short fall of the required
percentage is as a result of circumstances he cannot be held responsible for;

(b) When the bankrupt has failed to keep books of accounts of business carried on by
him or failed to disclose information’s with regard to his financial transactions and
status for the period of 3 years preceding his bankruptcy;

(c) If the bankrupt had incurred liabilities with the aim of making his assets equal to 50
per cent of his unsecured liabilities within the period of 3 months preceding the date
that the receiving order was made;

(d) When the bankrupt has continued to carry on with trading activities knowing that he
is insolvent;

(e) If there is a loss of asset of the estate or shortfall of assets to meet his liabilities
and the bankrupt had failed to account for such shortfall or loss;

(f) If the bankrupt had contributed to his bankruptcy in any way such as by making
wrong financial decisions, living an unjustified extravagant life, by gambling,
incurring unjustifiable expenses, or by neglecting his business affairs;

(g) If the bankrupt has been unfair to his creditors by putting them through unnecessary
expenses by filing any frivolous defence to an action lawfully brought against him;
(h) If the bankrupt has within 3 months prior to the date the receiving order was made,

given undue preference to any of his creditors;

(i) If the bankrupt had been previously adjudged bankrupt either in Nigeria or
anywhere else or had made a composition or rearrangement with his creditors
previously;

() If the bankrupt has been found guilty of any fraudulent breach of trust before.

The court would refuse an order for discharge under any of these conditions stated above.
It is however pertinent to note that, an order of discharge does not release the debtor from
debts or liabilities incurred through fraudulent practices or debts in which a bankrupt may
be charged in a suit against the state.®® Furthermore, discharge granted to a debtor does

not release cover the debtor’s partner, co-trustee, or a surety.*

%" See section 24(4) (a-i) of the Bankruptcy Act.
%8 See section 29(1) of the Bankruptcy Act.
% See section 29(4) of the Bankruptcy Act.
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In granting a discharge, the court on the day of hearing of the application for discharge,
would take recourse to the report of the official receiver with regard to the debtor’s
conducts, disposition all through the bankruptcy proceedings and then exercise its

discretion and make any of the following orders:*

(a) The court may grant an absolute order of discharge; or

(b) Refuse an absolute order of discharge; or

(c) Suspend the operation of an order of discharge for a specific period of time or until
a dividend of not less than 50 per cent is paid to the creditors; or

(d) Grant an absolute order of discharge subject to certain conditions such as
conditions with regard to earnings and properties acquired after bankruptcy for any

balance of debt that is outstanding and has been proven under bankruptcy.

2.3.6 Effect of Discharge

An order of discharge granted by the court to a person who is bankrupt would:®*

(a2) Release a bankrupt person from all debts that was provable in bankruptcy
consequently, the debtor is re-instated to his original position before adjudged
bankrupt and all limitations responsibilities imposed are automatically terminated;

(b) Also, serve as a conclusive evidence of an act of bankruptcy and therefore serves
as an automatic bar to proceedings that may be instituted against the debtor with
regard to any debt that was a subject of the bankruptcy proceeding.

(c) Put an end to the bankruptcy proceedings instituted against the debtor.

2.4  Alternative Debt Relief Measures
2.4.1 Composition and Schemes of Arrangement

The Bankruptcy Act provides for composition or scheme of arrangement as a debt relief
measure for a debtor. This avenue can only be explored after a bankruptcy proceeding
has been initiated. It can be explored by the debtor in securing relief from his

indebtedness.®?

% Section 28(3) of the Bankruptcy Act.
¢ See section 29 of the Bankruptcy Act. See also Opara, Okere and Opara 2014 Canadian Social Science Journal 66.
%2 See sections 18 and 20(1) of the Bankruptcy Act.
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After commencing a bankruptcy proceeding under the Bankruptcy Act, a debtor is given
the opportunity to make a proposal for composition or scheme of arrangement of his
obligations. Proposals for these debt relief measures would be made after the official
receiver has been appointed and after the debtor must have submitted his statements of
affairs. A proposal for composition or scheme of arrangement is expected to satisfy the

following requirements of the law:®®

(a) A proposal for composition or scheme of arrangement must be in writing and signed
by the debtor;

(b) Must be lodged with the official receiver within 7days of submitting statement of
affairs;

(c) Must state the terms of composition or scheme intended and particulars of the

sureties or securities proposed;

After a proposal has been made, a meeting of the creditors of the estate is called together
with the official receiver and the proposal is deliberated upon.®* Any creditor of the estate
who has proved claim is given the opportunity to accept or dissent a proposal made and
this must be done not later than 3 days before the meeting of the creditors. In situations
whereby a creditor dissents to the proposal, such would be counted as a vote against the
proposal of the debtor.®®

The proposal is considered accepted if two third majorities in number of the creditors who
have proved their claims assents to. The debtor may request that a proposal be amended
at the creditors meeting, and amendments would only be granted if the official receiver is
convinced that such would be to in the general interest of the creditors.®® Based on this
analysis, the court would decide either to approve the proposal or not.®’ If the creditors
reject the proposal, the court would within 14 days from the date the rearrangement was
rejected, adjudge the petition and declare the debtor bankrupt.®®

83 Section 18(1) of the Bankruptcy Act.

% See section 18(2) of the Bankruptcy Act.

% Section 18(4) of the Bankruptcy Act.

% See section 18(3) of the Bankruptcy Act.

%7 Section 18(9) and (11) of the Bankruptcy Act.
%8 See section 20(19) of the Bankruptcy Act.
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2.4.2 Effect of Composition and Schemes of Arrangement

A composition or rearrangement scheme approved by the court has a binding effect on all
the creditors of the debtor with regard to the debts that are provable against the debtor in
bankruptcy.®® Also, a certificate of composition or re arrangement scheme issued by an
official receiver is a conclusive evidence of an accepted scheme binding on all the

creditors of the estate and enforceable in case of any breach.”

2.4.3 Discharge under Composition and Schemes of Arrangement

A discharge under a composition and arrangement scheme is subject to the provision of
the law with regards to discharge under the Bankruptcy Act. Therefore a debtor who would
ordinarily not get a discharge under bankruptcy would not be discharged from his debt
under a composition or a scheme of arrangement.”* The provisions and conditions of
discharge under bankruptcy proceedings apply to discharge under composition and re

arrangement.”?

2.5 Problems Identified with the Nigerian Bankruptcy System and Reform

Initiatives.

A plethora of problems have been identified as being responsible for the dire state of
bankruptcy practice in Nigeria such as problem of the current legislative frame work,

challenge of overburdened courts, obsolete laws’® and lack of unified legislation.”

The legislative frame work of bankruptcy practice in Nigeria has been criticised and is the
problem hindering the effectiveness of the system. The practice of establishing debt in a
separate proceeding before filing for bankruptcy of an indebted individual is said to be a
major challenge as its costly and also time consuming. Furthermore, Nigeria has a
challenge of congestion in the court rooms therefore, this practice of establishing debt in a

% Section 18(13) of the Bankruptcy Act.

0 Section 18(14) and (15) of the Bankruptcy Act.

"section 18(21) of the Bankruptcy Act.

2 See sections 28 and 29 of the Bankruptcy Act.

s Agbakoba 1992 http://www.agbakoba-associates.com/media/articles 8 (Accessed 2/08/2014).
" See Insol International Report: Africa Round Table on Insolvency Reform 3.
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separate proceeding would only amount to further burdening on the courts which would

elongate the entire process and eventually discourage filing of bankruptcy proceedings.”

Proposals have been made that bankruptcy proceedings should no longer be made an
ancillary proceeding and therefore the practice of establishing debt should be abolished.
Furthermore, there should be a unified legislation and also other alternative channels of
debt relief measures should be provided for in order to ease the pressure on conventional
debt recovery methods and most especially the courts.”®

In the year 2010, the World Bank carried out a survey on insolvency reform in twelve
countries from the Sub-Sahara African region which included Nigeria. From the survey,’’ a
number of problems were highlighted as being the problems of the insolvency system in
Nigeria: no unified legislation, lack of expedient procedures, no official framework for out of

court debt negotiations, and lack of regulatory bodies for insolvency practitioners.

The World Bank in its survey identified eight best practices elements for measuring an

effectively functioning insolvency regime. These elements are:

(a) Provision for a unified and broad legislation;

(b) Availability of accelerated bankruptcy procedures such as reorganization;

(c) Availability of legal frameworks for out of court procedures;

(d) The possibility of converting informal procedures to formal procedure;

(e) Provision for application of insolvency law to un unincorporated entities, such as
sole proprietorships;

() Provision of regulatory bodies for insolvency practitioners;

(g) The law provides a regulatory body with monitoring, oversight and disciplinary
powers over insolvency practitioners; and

(h) There should be law imposed deadlines for duration of different stages of

insolvency cases.

5 See Agbakoba and Fagbohunlu 1992 http://www.agbakoba-associates.com/media/articles 7 (Accessed 2/08/2014).
® See Agbakoba http://www.agbakoba-associates.com/media/articles/ 2 (Accessed 12/09/2014).
" See Insol International Report: Africa Round Table on Insolvency Reform 2.
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The Nigerian insolvency system was measured in light of these elements and on the graph
that was plotted, Nigeria was adjudged to have just two elements out of the eight elements

proposed for an effective system.

Proposals were made such as the need for debt restructuring procedures, encouraging out
of court procedures, need for greater effectiveness of the courts and need for regulation of
insolvency practitioners. Furthermore, in ensuring a more effective system the Alternative
Dispute Resolution (ADR) Regulatory Commission Bill and the Financial Ombudsman Bill
are currently being reviewed in order to encourage resolution of disputes that relates to

finances out of the courts, as a means of reducing the pressure on the courts.’

2.6 Conclusion

The Nigerian Bankruptcy Act provides for bankruptcy procedures, composition and
schemes of arrangement as debt relief measures for an indebted consumer.”® Bankruptcy
proceedings are major debt relief measure that can be applied for either by the debtor or a
creditor through the filing of petition. This is a court related procedure that eventually

grants discharge to the debtor.

Under the Nigerian Bankruptcy Act, a debtor’s application for bankruptcy is less onerous
compared to a creditor's application even though no case of debtor’s application has been
recorded thus far in Nigeria.® A debtor can either decide to file a declaration in court
declaring that he is unable to pay his debt or file a bankruptcy petition and he would
thereafter be adjudged bankrupt.?* However, in case of a creditor's application for
bankruptcy, debt has to be first established in a separate proceeding before a petition for
bankruptcy can be filed.??

Furthermore, the Bankruptcy Act provides for alternative debt relief measures in form of
compositions and re-arrangement which can be explored by only the debtor and after

bankruptcy proceeding must have commenced.®® After bankruptcy proceedings have

"8 See Insol International Report: Africa Round Table on Insolvency Reform 3.
™ See par 2.2 above.

8 See par 2.3.1 above.

81 See par 2.3.3 above.

8 See par 2.3.2 above.

% See Par 2.4.1 above.
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commenced through a debtor or creditors petition, a debtor can make a proposal for
composition or rearrangement of his obligations and this can be done after he must have

filed his statement of affairs.

The Bankruptcy Act provides for a discharge under both bankruptcy proceeding and the
composition and re-arrangement proceeding. Discharge would be granted either
automatically after five years or through the application of a debtor within the period of five
years. Furthermore, the Bankruptcy Act provides that in situations whereby the debtor has
failed to apply for his discharge within a reasonable time, the court can on its own, raise a
motion for the discharge of a debtor or through the application of an official receiver,

trustee or any creditor who has proved claim.?*

Looking at the Nigerian Bankruptcy Act, there seem to be an effort to balance the interest
of both the creditors and the debtor. Some provisions seem favourable to the debtors and
other provisions seem favourable to the creditors. Looking at the creditor's bankruptcy
application, there seems to be a form of disadvantage to the creditors considering the
stress a creditor would need to go through in establishing bankruptcy against a debtor.

On the other hand, looking at the discharge provisions of the Act, the law seems to ensure
that discharge is made available to a debtor at every available opportunity and with less
hassle by providing for different avenues of discharge such as; an automatic discharge
after five years, discharge via the application of the debtor and most especially the
provision for discharge through the courts motion or application of either an official
receiver, a trustee or any creditor who has proved claim.®®> These seem to be aimed

towards ensuring a fresh start for a debtor.

Furthermore in the same provision for discharge, we note that in order for a debtor to get a
discharge the law provides for a number of requirements that must be fulfilled and also
situations whereby the debtor would be denied a discharge.®® This can be interpreted as a
form of check on the discharge provision, whereby the law seeks to ensure that there is a
sort of advantage to creditors in the entire proceeding and that the debtor is not just

discharged without fulfilling his obligations to the creditors.

8 See par 2.3.4 above.
& Ibid.
% Ibid.
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It has been opined by several writers that the debt relief system in Nigeria is characterised
with various shortcomings like the Bankruptcy Act does not provide for comprehensive
debt relief measures such as out of court procedures, the bankruptcy proceedings are
cumbersome in nature especially with regards to a creditor’'s application for bankruptcy,
there is a lack of unified legislation and finally the problem of overcrowding of the courts

which leads to lingering court cases.?’

Considering the number of challenges facing the debt relief system in Nigeria, various
recommendations have been made by both academic writers and Insolvency International.
These recommendations include that Nigeria should adopt a unified legislation, adopt
other alternative channels such as out of court procedures and set up regulatory bodies for

insolvency practitioners.®®

8" See par 2.5 above.
% Ibid.
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CHAPTER 3

CONSUMER DEBT RELIEF MEASURES IN SOUTH AFRICA
3.1 Introduction

Insolvency law in South Africa evolved from ancient Roman law times and has its roots in
Roman-Dutch law.®® The current Insolvency Act® repealed the Insolvency Act of 1916 and
1926 and provides that any proceedings dealing with sequestration or assignment of an
estate prior to the commencement of the Act in 1936 shall be dealt with as if the Act had
been passed.” At present, the insolvency law system in South Africa has different debt

relief procedures for individuals and corporate entities.

In this chapter, there will be a critical examination and discussion of the South African debt
relief system especially as it pertains to individual debtors and this would be compared
with the Nigerian debt relief system. This is imperative as one of the core aims of this
research endeavour is to provide a comparative analysis of the South African debt relief
system with that of Nigeria. South Africa is an African nation like Nigeria and can be said
to have recorded huge successes in the development and practise of individual
insolvency. Nigeria can learn by drawing lessons from the present structure of the debt
relief system in South Africa, understanding the challenges presently facing the system
and benefit from a critical appraisal of the reform initiatives presently being considered by
South Africa.

3.2  Nature of South African Insolvency Law

Loosely speaking, a person is said to be insolvent when their liabilities exceed their assets.
In legal parlance, an insolvent person is someone whose estate has been sequestrated.
The primary law that regulates insolvency practice in South Africa is the Insolvency Act.®?
The Insolvency Act deals with insolvency of individuals that is natural persons,

partnerships or estates of a person or partnership, while the Companies Act®® regulates

8 Smith The Law of Insolvency 5.
% Insolvency Act 24 of 1936.
° Section 1 of the Insolvency Act.
%2 Insolvency Act 24 of 1936.
9 Companies Act 61 of 1973.
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insolvency of non-natural persons such as a body corporate or a company. The Insolvency
Act provides for a special debt collection procedure whereby creditors of an insolvent
estate can collectively sue for the sequestration of an insolvent’s estate. The purpose of
this is to ensure the fair distribution of the proceeds of the debtor's estate amongst the
creditors.®® This special collective debt recovery procedure is referred to as a concursus
creditorum.®® Concursus creditorum is formed once an order of sequestration is granted
and the collective interest of creditors is preferred above that of an individual creditor. The
primary aim of the Insolvency Act is advantage to creditors and this is a major requirement
of the law before a sequestration order can be granted. The South African insolvency

system in light of its primary aim has been described as “largely creditor orientated”.*

There are three main debt relief measures available to a consumer debtor under the South
African system in the event of over indebtedness. The Insolvency Act only provides for one
debt relief measure which is the sequestration process while there are two other debt relief
measures which are alternatives to sequestration.®” The other two debt relief measures

t98

are the administrative procedure under the Magistrates’ Courts Act™ and debt review in

terms of the National Credit Act.*®

Rehabilitation after sequestration in terms of the Insolvency Act provides for a discharge of
debt while other procedures do not provide for a discharge. It has been submitted that

100

discharge under the Insolvency Act,” is not a primary aim of the Insolvency Act but an

eventual consequence of sequestration.'®

3.3 Sequestration in Terms of the Insolvency Act

The Insolvency Act provides for sequestration as a debt relief measure for a consumer
debtor and this application can either be brought by the debtor himself called voluntary

surrender or by the creditor(s), in which case it is termed compulsory sequestration. It is

% Sharrock et al Hocklys Insolvency Law 4.

% Walker v Syfret 1911 AD 141 166.

% Roestoff and Coetzee 2013 International Insolvency Review 2.
" Bertelsmann et al Mars: The Law of Insolvency in South Africa 3.
9 Section 74 of the Magistrates’ Courts Act.

% Section 86 of the National Credit Act.

190 section 129(b) of the Insolvency Act.

Roestoff and Coetzee 2013 International Insolvency Review 3.
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pertinent to note that the main purpose of a sequestration order is to ensure there is an

orderly and just distribution of a debtor’s assets among the creditors of the estate.'*

3.3.1 Voluntary Surrender

Voluntary surrender is when an insolvent debtor or partnership petitions the court for
acceptance of surrender of his estate in relief from his indebtedness. This however must
be done in accordance with the provisions of the law.'® This petition can be made by the
insolvent debtor himself, his agent or a person entrusted with the administration of the
estate of a deceased insolvent debtor and this must be done to the advantage of the
creditor(s) of the estate.’®* The court must be satisfied that sequestration of the estate
would be to the advantage of the creditors of the estate and not for the purpose of a
distraught debtor.'® When a debtor is bringing an application for voluntary surrender, a full
and frank disclosure of his income, assets, liabilities, expenditures, and value items must
reflect in his application which would determine if sequestration of the estate would be to

the advantage of the creditors of the estate in the long run.*®

There are certain preliminary formalities that the Insolvency Act provides for which an
application for sequestration must comply with and certain standards that must be met.
These preliminary formalities and standards can be referred to as substantive and
procedural requirements.’®” These requirements of the law must be met before an
application for voluntary surrender of the debtor can be granted and they are discussed

below.%®

3.3.2 Procedural Requirements of the Law

The procedural requirements of the law are summarized as follows™%:

102

103 Kanamugire JC Mediterranean Journal of Social Sciences 19.

Sections 3-7 of the Insolvency Act.

Section 3 of the Insolvency Act.

195 Ex parte Pillay; Mayet v Pillay 1955 2 SA 309 (N).

19 Ex parte Bouwer and Similar Applications 2009 6 SA 382 (GNP).
197 Sections 4 and 6 of the Insolvency Act.

198 Ex parte Cloete 2013 ZAFSHC 45.

199 See section 4 of the Insolvency Act.
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(a) That a notice of surrender in the prescribed form is to be published not more than
30 days and not less than 14 days before the date upon which an application will be
made to the court for acceptance of the surrender of his estate and this must be
published in the Government Gazette as well as in a newspaper circulating in the
district in which he resides (or if he is a trader, in the district in which his principal
place of business is situated).

(b) Within 7 days after publication of the notice, the applicant must deliver or post a
copy of the notice to every creditor whose address is known or can be ascertained.
The notice must also be posted to the South African Revenue Service (SARS) and
posted to the registered trade union representing any of the debtor's employees
and the employees themselves must be notified.

(c) Statement in duplicate of the applicant’s affairs shall be lodged and lie open for
inspection at the office of the Master or where there is no Master’s office, at the
office of the magistrate of any creditor for a period of 14 days from the date

mentioned in the