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of fast food over slow food is a cultural and viticultural setback.  The health
department points out that if, as the finance department says, the purpose is
to discourage drinking, the wealthy (who can afford the tax) get healthier
and the poor get poorer or sicker. s27 of the Bill of Rights says the state must
take measures to realise the right of everyone to have access to healthcare
services. And why should that not come in a pleasant form?
The Finance Minister responds that wine has been with us for 8 000

years, sin tax has been with us since 1791 and it is too late to change any-
thing. All our sin taxes now generate revenue of about R2.5bn .  The
Minister hinted darkly that the tax payable by all of us might have to
increase if sin taxes are reduced.
It does seem to me that sin taxes are discriminatory.  If we are going to

tax sinners why should those religions, who believe their members are
born with original sin, not be contributing a proportion of their collection
money?  If the Christian new testament says “The wages of sin is death,”
and, if nothing is more certain than death and taxes, why should the
wages of sin not be taxes?  But what good is eternal life without red wine.
There is a issue of even greater concern to this court.  The Supreme

Court of Appeal recently held in the Democratic Alliance v Acting National

Director of Public Prosecutions [2012] ZASCA 15 that a prosecutor’s deci-
sion not to prosecute can be brought to the high court for review.  If this
court does not give the drinkers some relief there is the possibility of
imbibers queuing up in this court for orders obliging the prosecuting
authorities to prosecute teetotallers for tax evasion.  
In the Democratic Alliance case, the court said that to avoid the flood-

gates being opened, the courts must be astute to ensure that those chal-
lenging prosecutorial decisions be turned away if they do not have a legal
basis for doing so.  If I close the floodgates on red wine, drinkers will have
a way of avoiding tax and will not be able to look to this court for help.  I
find for the health department.  Red wine will be tax free.
The Finance Minister had something to say about why his department

should not pay the costs.  Unfortunately for the department, I have for-
gotten what the arguments were.  Perhaps with access to tax-free red wine
and more resveratrol, the department will fare better next time it comes
before this court.  In this case, the Minister of Finance is ordered to pay
the costs plus 8% extra. �

Reported by Nemo Judex
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The exceptio doli generalis – back again?

It was used as an equitable defence that allowed a defendant to resist a
claim for performance under a contract when there was something
unconscionable about the plaintiff seeking to enforce the contract (or a
clause thereof) in the specific circumstances of that case (Glover G
“Lazarus in the Constitutional Court: an exhumation of the exceptio doli gener-
alis?” 2007 (124) SALJ 449).  
Although good faith was not a requirement for the conclusion of a

valid contract, the parties to a contract had to show good faith towards

each other during its existence. Courts give expression to this principle of
good faith by indirect means, by interpreting the contract as a whole or
specific clause and by including tacit terms that are assumed by the court
to give effect to the contract and its purpose (Sasfin v Beukes 1989 (1) SA
1 (A) 9-10). Good faith therefore governs the performance of contracts
but is not considered a requirement for the enforceability (Brisley v
Drotsky 2002 (4) SA 1 (HHA) 15). 
The direct opposite to good faith, bad faith, formed the basis for the

exceptio doli. The exceptio doli was originally not available on the basis of
equity merely overriding any valid legal obligation in terms of a contract
but rather on the existence of mala fides on the plaintiff’s part when enforc-
ing a claim.
The exceptio doli was not the only defence available to address mala

fides on the plaintiff’s part (for example Zimmermann (1996) 233;
Lambiris 1988 (105) SALJ 649; Van Warmelo P “Exceptio doli” 1981 De
Jure 203).  The other common law defences available were fraud, misrep-
resentation, error and duress. 
Certain authorities questioned the relevance and use of the exceptio

doli in South African law.  Finally in 1988, the majority in Bank of Lisbon
and South Africa v De Ornelas (1988 (3) SA 580 (A) 586) decided that
the recognition of the exceptio doli in the form of a determined rule would

Before it was abolished in 1988 (the court in Bank
of Lisbon and South Africa v De Ornelas 1988 (3)
580 (A) held that the exceptio should never have

been accepted as part of our law), a party to a contract
could avoid contractual liability based on the bad faith (in
other words the reprehensible or unconscionable con-
duct of the other party to the contract) by raising a spe-
cific defence, the exceptio doli generalis (exceptio doli). 
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lead to legal uncertainty.  
According to Glover, one of the

reasons why the court in the Bank of
Lisbon case buried the exceptio doli
was that the defence was criticised
for being a “wide” articulated
defence. In particular circumstances
the court must have a discretionary
power to refuse the plaintiff’s action
against a defendant if the result
would seem unconscionable even if
this means to override an obligation
on the defendant's part. This power
afforded to the court should not,
however, allow a general defence to
any defendant who alleges the

enforcement of valid legal obligations operates harshly or unconscionably
on him. Rule-based principles that facilitate certainty and encourage less
interference by courts were, strictly from a positivistic point of view,
favoured in law of contract (Cockrell A “Substance and Form in the South
African Law of Contract” 1992 (109) SALJ 40 at 42).
Many authorities thus believe that the exceptio doli is merely an “empty

shell” and could serve no purpose in modern law. The courts, however, still
use doctrines such as good faith and now even the statutory concept of
“unconscionability” (Consumer Protection Act, s1 and Chap 2, part F, s40)
to rescind contracts tainted by procedural unfairness (in Eerste Nasionale

Bank van Suidelike Afrika Bpk v
Saayman 1997 (4) SA 302 (A))
Prior to the introduction of the

Consumer Protection Act (68 of
2008) (CPA), which became fully
operational on March 31, 2011), a
party to a contract could only avoid
contractual liability based on the
conduct of the other party in limit-
ed circumstances. In the first
instance he could rely on the fact
that consensus was absent and the
contract void due to the presence of
a material and reasonable error in
the minds of the parties. In the sec-
ond instance, he could rely on the

fact that consensus was improperly obtained due to the other party’s mis-
representation, undue influence, duress or commercial bribery. In this case
the contract would exist yet become voidable at the election of the inno-
cent party. A contract could also be void where its conclusion, purpose or
performance was contrary to public policy, good morals or statute.
Law of contract in South Africa can be seen as a dynamic field of law

that changes in accordance with changes in the society that it serves.  It
is based on the key principles of: 
freedom of contract, 
autonomy, 
economic equality, 

public policy; and 
the contracting parties’ responsibilities to adhere to the terms and con-
ditions of the contract. 

These concepts are considered open-ended principles and have featured in
the law of contract for many years. In keeping with the international trend of
a stronger focus on consumer protection measures, the South African legisla-
tor introduced extensive statutory remedies for the consumer as protection
against the unconscionable conduct of a supplier or a service provider. Echoes
of the extensive general scope of the defence known as the exceptio doli can be
heard in the broad span of new statutory remedies afforded by the CPA.    
The CPA is the first statute in the country to deal with unfair contrac-

tual terms in general and thus the first act to attempt to codify open-
ended principles in the law of contract (Chap 2 s 48-51). The Act has
included many common law rights and, in certain sections, extended
these rights to protect a disadvantaged consumer against the powers of
suppliers and service providers (Chap 2 of the CPA, s 18, 19, 20, 29, 30,
40, 41, 44, 46 and 48).
This article attempts to illustrate the resemblance between s40 and s48

of the CPA and the broad common law defence known as the exceptio doli.
Chapter 2, part F of the CPA, attempts to protect any purchaser who

entered into an agreement in the ordinary course of business while relying
on a misleading or deceptive representation or any opinion provided by the
seller that is to the detriment of that purchaser (The word “contract” does
not appear in the CPA.  The Act rather refers to “agreement” or “transac-
tion”).  This type of contract will be considered unfair, unreasonable or
unjust if the purchaser has entered into the contract under such reliance.
Unconscionable conduct under Part F, s40, includes known common

law concepts such as undue influence and duress.  However it furthermore
allows a consumer to argue that a contract has been concluded based on
unconscionable conduct which may include any of these factors: 
physical force against a consumer, 
coercion, 
pressure or unfair tactics; or 
any other similar conduct.  

This description has introduced brand new descriptions and concepts
into our law of contract. The terms used can be interpreted in a very broad
sense and, as they have never been interpreted or applied before, to date
they enjoy no specific meaning in law. The exceptio doli has, in the past,
offered similar protection for consumers in circumstances where it
appeared no remedy would provide a similar equitable outcome. As already
stated, this defence could be raised against a plaintiff who attempted to
take legal action in circumstances that were unconscionable (Lambiris
MA “The exceptio doli generalis: an obituary” 1988 (105) SALJ 644.) 
A consumer’s rights to fair, reasonable and just terms and conditions

are protected by Part G of Chapter 2 of the CPA (Ss 48-52 contained in
Part G of Chapter 2). s48 in this Part deals with unfair terms in general,
and allows a defendant to raise a defence where there is something
unconscionable, unjust or unfair on the part of the plaintiff’s conduct,
including his claim.  This section can be utilised not only as a defence but
can be enforced as a remedy.  
None of the sections contained in the CPA may be interpreted to pre-

clude a consumer from exercising any rights afforded in terms of the com-
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mon law.  Courts are also required to develop the common law as may be
necessary to improve the social and economic welfare of consumers gener-
ally. The CPA thus serves alongside existing legal principles, and also
serves to inform them.
It remains uncertain to what extent the CPA deals with unfairness of

the contract content. The courts now have to determine whether an
agreement was, in whole or in part, unconscionable, unjust, unreasonable
or unfair (Minister is empowered in terms of s120 and is also empowered
to make regulations relating to unfair contract terms (s120(1)(d)). The
court has a discretion to make any order it considers just and reasonable
in the circumstances. There are no available guidelines or precedents to
assist the courts in future judgements with regard to unjust agreements.  
Over the past three years many legal academics have tried to alleviate

the possible difficulties posed by the operation of the CPA by way of con-
structive criticism, in-depth analysis of practical aspects and submissions
to the legislator. 
Unfortunately the uncertainties regarding the application of widely

articulated definitions associated with the Act remain a grave concern. It
may be held that the widely articulated definitions present a bigger prob-
lem of uncertainty as it could potentially limit the discretion of the court.
This may, in certain circumstances, be to the detriment of the consumer.

Consumers are afforded rights in terms of the CPA but it does not neces-
sarily mean that the enforcement of these afforded rights will be effective
(s52, s61 and s69 of the CPA). 
Courts may be required to re-define the common law where they deem

fit under the pretext of the CPA.  They will have to be equipped to inter-
pret words such as “pressure”, “harassment”, “unfair tactics” or the broadly
defined “any similar conduct” if there is to be some form of assistance from
the legislator (s40 of the CPA). The resulting case-by-case interpretation
of vague, foreign and open-ended concepts will, at least for the near
future, rob our law of legal certainty.
Taking into consideration the effects of Chapter 2 Part F and G, s40

and s48, nostalgic thoughts of the exceptio doli come to mind.  These sec-
tions seem to have a similar broad scope of application when compared
with the scope of application of the exceptio doli.1 It seems that we might
have come full circle and thus remain in limbo, without obtaining the
goals of the CPA to provide consistent, effective and efficient systems and
to provide legal certainty in our law of contract. �

Kuschke is an Associate Professor, Department of Private Law at the
University of Pretoria and Veldsman a candidate attorney with Webber
Wentzel
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1 Refer to s 48(1) of the CPA, it creates a general standard of fairness for consumer agreements.
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